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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

COLORADO WESTMORELAND, | NC., CONTEST PROCEEDI NGS
CONTESTANT
Docket No. WEST 88-223-R
V. Order No. 3226870; 5/6/88
SECRETARY OF LABOR, Orchard Vall ey West M ne
M NE SAFETY AND HEALTH M ne | D 05A04184
ADM NI STRATI ON ( MsHA) ,
RESPONDENT

ORDER OF DI SM SSAL
Before: Judge Morris

The issues presented here arise under the Federal M ne
Safety and Health Act, 30 U S.C. O 801 et seq., ("Act").

Contestant filed its notice of contest herein seeking a
revi ew of Safeguard nunber 3226870 i ssued May 6, 1988. Said
saf eguard recites that contestant failed to conply with 30 C.F. R
0 75. 1403 but no enforcenent action was issued based on th
saf eguard.

The safeguard provides as foll ows:

Dick Love (Utility Man) was operating a scoop in a
forward notion while J.R Davis (Section Foreman) was
being transported inside the scoop bucket in the #3
entry of the 001A0 section.

Notice to provi de safeguards.

Al'l scoops, EIMCO or other types not equiped (sic) with
| ocki ng devices to precluded (sic) any possibility of
accidently activation of the hydrolic (sic) control

| evers, shall not be used to transport crew nenbers
whil e equipnment is in a traveling notion.

For its relief contestant requests that the subject
saf equard be vacated, or, in the alternative, that it be granted
declaratory relief declaring that the subject nature to provide
safeguards is an inproper interpretation of 30 CF.R O
75. 1403. (Footnote 1)
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The Secretary has noved to disniss the notice of contest. As a
grounds therefor the Secretary states the contest herein fails to
state a clai mupon which relief can be granted.

Oral argunments were heard on the record on August 31, 1988
i n Denver, Col orado.

Di scussi on

This is a case of first inpression in that contestant seeks
review of a safeguard notice issued under 30 C.F. R 0O 75.1403
wi t hout any acconpanyi ng enforcenent action under the Act. (Footnote 2)

The Act provides that an operator may contest an order of
wi t hdrawal issued under 0O 104, a citation or a penalty assessnent
i ssued pursuant to 0O 105(a) or 105(b), or the reasonabl eness of
time fixed for abatement of a citation. However, there is no
statutory authority for an independent review of a safeguard
notice prior to the issuance of a citation. To |ike effect see
Metti ki Coal Corporation, YORK 81A42AR (February 19, 1981), an
unreported decision by Judge James A. Broderick

Contestant asserts that Metti ki Coal Corporation is not
controlling since declaratory relief was not requested in that
case.

| recogni ze that the Conmi ssion can grant declaratory relief
under appropriate circunstances Cimx Ml ybdenum Co. v.
Secretary of Labor, 703 F.2d 447. However, declaratory relief
cannot be a vehicle to enlarge jurisdiction

Contestant al so asserts that its options are either to
conply with the safeguard notice or receive a citation for its
knowi ng nonconpl i ance.
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| disagree. Contestant may seek a nodification from MSHA or
proceed under Section 101(c) of the Act. [See M dAConti nent
Resources, Inc., Docket No. 88AMSAA13, July 19, 1988, Brissenden
J (attached hereto) ].

Finally, contestant asserts the doctrine of pendent
jurisdiction is applicable citing United M ne Wrkers v. G bbs,
383 U.S. 715, 86 S. Ct. 1130, 16 L.Ed.2d 219 (1966) and Jones V.
I nt ermount ai n Power Project, 794 F.2d 546 (10th Cir. 1986)

| agree the federal courts have jurisdiction to exercise
pendent jurisdiction. This power exists when there is a
substantial federal claimand when both the state and federa
clainms derive froma comon nucl eus of facts so that plaintiff
would "ordinarily be expected to try themall in one judicia
proceedi ng," 794 F.2d at 549.

VWil e the doctrine mght be held applicable here the
under si gned Judge does not consider it fairly within the
Commi ssion's statutory grant of authority.

For the foregoing reasons the Secretary's Mdtion to dism ss
i's GRANTED and the contest filed herein is DI SM SSED

John J. Morris
Adm ni strative Law Judge

Footnote starts here: -

1 An i mm nent danger order that apparently preceded the
i ssuance of the instant safeguard notice is pending before the
under si gned judge in Col orado Westnorel and, WEST 88A222AR.

2 The Commi ssion decisions in Southern Chio Coal Conpany,
VEVA 86A190AR (August 19, 1988); Jim Walter Resources, Inc., 7
FMSHRC 493 (April 1985) and Southern Ohio Coal Co., 7 FMSHRC 509
(1985) all involve safeguards followed by an enforcenent action
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In the Matter of
M DACONTI NENT RESOURCES, | NC. CASE NO. 88AMSAAL3

RULI NG AND ORDER ON MOTI ON TO DI SM SS

Thi s proceeding arises under the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. O 801 et seq. (the "Act"). By
noti ce dated Decenber 6, 1976, the Mne Safety and Health
Adm ni stration ("MSHA") applied a Section 314(b) safeguard (30
C.F.R 0O 75.1403A5(g)) to Petitioner Appellant M dAConti nent
Resources, Inc. ("MCR'). On February 3, 1987, MCR filed a Section
101(c) petition for nodification of the safeguard. MSHA then
anmended the safeguard on June 11, 1987. On Decenber 14, 1987, the
Deputy Adm nistrator for Coal Mne Safety and Heal th di sm ssed
MCR s petition for nodification. MCR then requested a hearing
pursuant to 30 CF. R 0O 44.14, and the Deputy Adm nistrator
referred this matter for hearing by this office on January 21
1988.

On March 2, 1988, MSHA filed a nmotion to dismss this
matter for failure to state a claimupon which relief can be
granted, contendi ng that safeguards inmposed under Section 314(b)
are not subject to petitions for nodification under Section
101(c). MSHA al so contends that MCR s petition for nodification
did not allege either of the statutory grounds for nodification
MCR filed a reply to the notion on March 23, and MSHA filed a
response to MCR s reply on March 31, 1988.

VWhet her Section 314(b) Safeguards Are Subject to Section
101(c) Petitions:

Section 101(a) of the Act (30 U.S.C. O 812(a)) provides
that "[t]he Secretary shall by rule . . . devel op, pronul gate,
and revise as may be appropriate, inmproved nmandatory health or
safety standards for the protection of |ife and prevention of
injuries in coal or other mnes," and it sets forth various
rul emaki ng procedures. The Section 101(a) standards apply to al
m nes. Section 101(c) (30 U.S.C. 0O 811(c)) provides that "[u]pon
petition by the operator or the representative of miners, the
Secretary may nodify the application of any mandatory safety
standard to a coal or other mine . . .," and it sets forth
grounds and procedures for such nmine-specific nodifications. (See

also 30 CF.R Part 44.) Thus,
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it is clear that mandatory standards pronul gated through

rul emaki ng under Section 101(a) may be nodified either by further
rul emaki ng applicable to all mnes or through Section 101(c)
petitions for nodification by individual mne operators.

Section 314, 30 U.S.C. 0O 874, is part of Title IIl of the
Act, which covers "Interim Mandatory Safety Standards for
Under ground Coal M nes". (Section 314 was fornmerly Section 314 of
the Federal Coal Mne Health and Safety Act of 1969, 83 Stat.
742, 787, P.L. 91A173 (1969)). Section 314 sets forth safety
requi rements for "hoisting and mantrips". In addition, Subsection
(b) provides that "[o]ther safeguards adequate, in the judgnent
of an authorized representative of the Secretary, to mnimze
hazards with respect to transportation of men and materials shal
be provided." Provisions for the promul gati on of such safeguards
by MSHA i nspectors (authorized representatives of the Secretary)
on a "mne-by-mne" basis are set forth at 30 C.F. R 0O 75. 1403 et
seq. It is clear that Section 314(b) safeguards nmay be nodified
by MSHA i nspectors on their own initiative. | must determ ne
whet her the safeguards are al so subject to Section 101(c)
petitions for nodification by mne operators |ike MCR

MSHA' s first argunment in support of its notion to dismss
is that another procedure by which mne operators may chal |l enge
saf eguards al ready exists. Citing Secretary of Labor (MSHA) v.
Sout hern Ohio Coal Co., 7 FMSHRC 509, 3 MSHC (BNA) 1743 (1985),
and Secretary of Labor (MSHA) v. JimWlter Resources, Inc., 7
FMSHRC 493, 3 MSHC (BNA) 1739 (1985), MSHA points out that
operators may chall enge the application of safeguards in
proceedi ngs before the Federal M ne Safety and Heal th Comm ssion
(the "Comm ssion"), which has jurisdiction over contested
vi ol ati ons of standards and safeguards MSHA argues that there is
therefore no need also to permt Section 101(c) petitions.
Further, permtting challenges to safeguards both through
proceedi ngs before the Comm ssion and through Section 101(c)
petition proceedi ngs could cause duplicative efforts and
conflicting rulings.

MSHA' s second argunent involves the purpose of Section
314(b) and regul ations thereunder. MSHA notes that Section 314(b)
saf equards may be inmposed on individual mnes and nodified or
wi t hdrawn by MSHA i nspectors wi thout resort to rul emaking
procedures such as those set forth in Section 101(a). Thus,
according to MSHA, Congress intended to enable MSHA inspectors to
respond flexibly and quickly to unsafe conditions at particular
m nes without the necessity of Section 101Atype procedures. NMSHA
argues that permtting Section 101(c) petitions for nodification
of Section 314(b) safeguards would interfere with that
flexibility.

In response to MSHA's first argunment, MCR points out that
Commi ssi on revi ew of Section 314(b) safeguards is actually only
avail abl e after a safeguard has been violated, and violation of a
saf eguard subjects an operator to potential civil and crimna
penal ti es under Section 110 (30 U.S.C. O 820). (See, e.g., US.
Steel Corp., 3 FMSHRC 2540, 2 MSHC (BNA) 1583 (1981)). In other



wor ds, Commi ssion review is not equivalent to Section 101(c)
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petition procedures. In fact, in Southern Chio Coal Co. and Jim
Wal ter Resources, Inc., supra, the Conm ssion actually
interpreted a safeguard for the purpose of determ ning whether
certain operators had violated the safeguard; the Conm ssion did
not permt the operators to challenge or request nodification of
the safeguard itself.

In response to MSHA' s second argunent, MCR contends that
the unusual ly broad grant of power to MSHA inspectors to inpose
Section 314(b) safeguards without the necessity of rul emaking
procedures actually nmeans that the safeguards should be easier to
chal | enge than Section 101(a) standards. (See Southern Ohio Coa
Co., supra, at pp. 511A12.) According to MCR, the broader the
grant of power, the nore checks on that power should be provided.
MCR al so argues that by its wording, Section 101(c) applies to
"any mandatory safety standard", and Section 314(b) safeguards
are just as mandatory as standards promul gated under Secti on
101(a) because both are enforced in the sanme manner under
Sections 104 and 110 (30 U.S.C. 0 814, 820). (30 U.S.C. 0O 846;
See Sout hern Ohio Coal Co., supra, at p. 512.)

I find MCR s argunments persuasive. There is no doubt that
t he Comm ssion (and adm nistrative | aw judges under the
Conmmi ssion) has jurisdiction over contested violations of safety
standards, while the Secretary (and this office) has jurisdiction
over petitions for nodification of those standards. (See Johnson
"The SplitAEnforcenment Mdel", 39 AdmL.Rev. 315, 316, 319 n. 13,
341 (Sunmer 1987)). MsSHA has not shown that there is any basis
for maki ng an exception to the above jurisdictional schene for
Section 314(b) safeguards, which are a special type of safety
standards. The Conm ssion may have jurisdiction to interpret
Section 314(b) safeguards that may have been viol ated, but unlike
the Secretary, it does not have the power to nodify inappropriate
saf eguards. Accordingly, |I find that | have jurisdiction over
MCR s petition for nodification of the Section 314(b) safeguard
at issue (30 C.F.R 0O 75.1403A5(g)), and MSHA's motion to dismss
on the basis of lack of jurisdiction is therefore denied.

Suf ficiency of Pl eadings:

As stated above, MSHA has al so nmoved to dismss on the
basis of MCR' s failure to allege either of the statutory grounds
for nodification in its petition. Pursuant to Section 101(c) and
30 CF.R 0O 44.4, the grounds for nodification are: 1) there
exi sts an alternative nethod of achieving the result of the
safety standard or safeguard at issue, or 2) the application of
the standard at issue will result in a dimnution of safety. My
own exam nation of MCR s petition reveals that it alleged facts
i ntended to support the second ground for nodification at
Par agraph 7 and the first ground at Paragraph 9. Accordingly,
MHCA's notion to dismiss on the basis of the insufficiency of
MCR s pl eadi ngs i s denied.
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ORDER

The notion to dismiss is denied.
ROBERT J. BRI SSENDEN
Adm ni strative Law Judge
Dated: JUL 19 1988

San Francisco, California



